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31 August 2018

- The Hon. Ms Kairouz, MP
Minister for Local Government
Level 26, 121 Exhibition Sireet
MELBOURNE VIC 3000

1l

Dear Minister,
Recyclable Materials Receival and Processing Contract with SKM in the G21 region

The five G21 Councils (City of Greater Geelong, Colac Otway Shire Council, Surf Coast Shire Coungil, Borough
of Queenscliffe and Golden Plains Shire Council} hold a Recyclable Maierials Receival and Processing
Contract with SKM Recycling.

The contract commenced in July 2010 with a contract term of 20 years. The length of contract allowed a
Maierials Recovery Facility (MRF) to be set up in Geelong, providing essential waste infrastructure within the
region. The G21 Council's kerbside collection contracts also rely on the SKM contract, as the specified
processing facility for our kerbside collection contracts is SKM Recycling plant in Geelong.

The five G21 Councils are seeking an exemption to Section 186 of the Local Government Act until 30 June
2025 and a revised date of 31 December 2018 for the signing of the Contract Variation for compliance with the
Recycling Services Temporary Relief Funding Arrangement. This joint application For Ministerial Approval
under section 186 to 30 June 2025 will allow the contracts continuation. We believe the continuation of our
contract will achieve best value for our community through continued provision of regional infrastructure
supporting our municipal recycling collections. In applying for this extension the G21 Councils are also seeking
to avoid a breach of contract through being forced into early termination because the current contract variation
ministerial exemption extends only to 30 June 2020. By maintaining the current contract through to 30 June
2025 the continuation of municipal kerbside recycling receival and processing services in the G21
municipalities is ensured.

Given the recent disruption to recycling markets worldwide, Councils have been working with SKM Recycling
for a number of months to formalise a variation to the existing contract. As of the date of this letter, the contract
variation has not been formally agreed to by both parties. Councils and SKM have made every available effort
to negotiate in good faith and formalise a variation agreement, however both parties are close to reaching
agreement.

Please find enclosed the application form for your consideration. Should you have any questions, please don't
hesitate to contact Rodney Thomas, Manager Environment and Waste Services, City of Greater Geelang on
5272 4806 or 0488 152 862.

Eric Braslis Keith Baillie
Chief Executive Officer Chief Executive Officer Chief Executive Officer
City of Greater Geelong Golden Plains Shire Council Surf Coast Shire Council
T e
enner Péter Brown

Chief Executive Officer Chief Executive Offlcer
Borough of Queenscliffe Colac Otway Shire
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Section 186(5)(c) of the Local Government Act 1989

Council

Application for Ministerial Approval under

Council Name

City of Greater Geelong
Colac Otway Shire Council
Golden Plains Shire Council
Borough of Queenscliffe
Surf Coast Shirs Council

Contact Office_r

Name
Person with knowledge in
relation to the proposed

Rodney Thomas

Perscn signing the application and
covering letter to the Minisler should be
the Chief Executive Officer or officer
delegatad the pow er to enter inta the
proposed contract.

conifract.
Position Manager Environment and Waste Services — City of Greater Geelong
Telephone 03 52724806
Email rthomas@geelonggity.vic.gov.au
Signatory
Name Martin Cutter CEQ, City of Greater Geelong

Peter Brown, CEQ, Colac Otway Shire Council
Eric Braslis CEQ, Golden Flains Shire Council
Lenny Jenner CEQ, Borough of Queenscliffe
Keith Baillie CEO, Surf Coast Shire Council

AN

Positicn Chief Executive Officer of the respective Councils.
Signature
(Coy o Crem C—wmx
L (%‘0\/0 Uag'\ %&@wwl%
e )
|/ oS ())‘CAA,L»- C_.Svﬁ(: Coast %‘h[}-f) .
ZZ%W (Colee Oy _r/fw)
_. Date T August 2018 '
D18-336696
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1. Nature of contract — Is the proposed contract one for the purposes of
section 186 of the Local Government Act 19897

1.1

Is the proposed contract for the purchase of 'goods’, ‘services' or 'works', for the

purposes of section 186(1) of the Act?
{If YES, please specify. If NO, section 186 does not apply).

For the purposes of seciion

186(1), goods, services and

works include the following:

» Goods - moveable personal
property, especially
merchandise used in trade or
commerce and requiring
carriage from one place to
another;

« Services — the provision of
what is necessary for the
installation and maintenance,
the supply of utilities or
commadities;

+ Works — the operation of
building or repair, such as road
warks.

Examples to note —

circumistances may be

" considered a purchase ofa
service. .

+ Insurance contracts are
generally considered a
contract for service, . .

+ Loans are generally
considered not to be contracts
for goods or services, '

Refarence to Procurement
Guidelines 2013:

3.23

3.6.3-3.6.1

« Licences and Leases in some

Please specify:
YES.

The proposed agreement is for the provision of a municipal recyclables
receival and processing service. The proposed agreement is required in
response to a material change in market pricing conditions of the
international recycling industry.

The proposed agreement will incorporate a ‘gate fee’ payment per tonne
payable to SKM Industries within the terms of the agresment. The
quantum of this gate fee payment is likely to ba from $60 reducing to
$45 per tonne with additional costs for contamination. Based on the
current tonnages collected for processing each Participating Council will
exceed the threshold of $150,000 for the purchase of this service for the
propased contract variation period which is the subject of this
application.

The Participating Councils are each currently a party to an existing
individual contract agreement with SKM Industries for the provision of
receival and processing services for kerbside recycling. Each
Participating Council agreement is linked through a ‘carnerstone’
contract between City of Greater Geelong and SKM Industries. All
Participating Council agreements are identical with the exception of the
‘cornerstone’ clause. The cornerstone contract effectively enables SKM
Industries to terminate the other Participating Council contracts should
the City of Greater Geelong Cantract end. All Participating Councils met
the requirements of the Local Government Act (1989) Section 186
befare entering into the existing contracts.

In 2009 the five Participating Councils entered into individual a 20 year
contract for the acceptance and processing of kerbside recyclable
materials. The longer term agreement required the service provider to
build a Material Recovery Facility within the local region. This was
essential for providing best value to the Participating Councils’

| respective communities. Further explanation of how this proposal

achieves best value is included below in section 2.2,

The existing agreement with SKM Industries is based on a payment by
SKM Industries to the Participating Council for the municipal kerbside
recyclable material. The existing cantract terms are no longer viable
under the current international market price conditions.

The existingj contract is a 20 year term with an option to end the contract
at the 15 year anniversary of 30 June 2025. Notice of the intent to end

-t the contract is required 24 months prior to 15 year anniversary date so

must be provided on 30 June 2023. The purpose of the 24 month notice
period is to ensure service continuity is maintained while the G21
Councils undertake a procurement pracess to select a new service
pravider. This two year period allows time for the new contractor to
make arrangements to establish a new receival facility.

The current Instrument of Approval issued by the Minister on 2 July
2018 requires the new agreement terminate on 30 June 2020.

3
D18-336696
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1.2

Is the estimated value of the proposed contract for its full term, $150,000 or more (for

the purchase of Goods or Services), OR $200,000 or mare (for the purchase of

Warks)?

Yes / No: (If YES, please specify. If NO, section 186 does not apply).

In determining the full term of the

contract, if the contract includes’

an ‘option to extend’ clause, the
full term must include the
extension period.

Reference to Procurement
Guidelines 2013:
3.21 '

In estimating the value, Council

must factor in:

« Applicable goods and services
tax (GST); .

« Anticipated contingency
allowances or variations;

+ Any other and reasonably
foreseeable costs.

Note, where the value of the
proposed- cantract is a nominal
amount, the Council must
consider the market value of the
contract for the purposes of
section 186. '

Reference to Procurement
Guidelines 2013:
322

Please specify:
YES

The proposed amending agreement includes a proposed gate fee,
payable by the Participating Council to SKM Industries, commencing at

$60/tonne reducing to $45 per tonne with additional costs for processing

and disposal of contamination.

The quantity of recyclable material processed ‘by SKM for each Council
in the 2016/17 financial year is noted below:

City of Greater Geelong — 28,000 fonnes per annum
Colac Otway Shire Council - 2,186 tonnes per annum
Golden Plains Shire Council — 2,955 tonnes per annum
Borough of Queenscliffe — 555 tonnes per annum -
Surf Coast Shire Council — 4,249 tonnes per annum

It is estimated that each Participating Council would be commitiing to
the following additional financial impact to 30 June 2025 based on the
tonnage processing costs above and includes allowances for
contamination disposal.

City of Greater Geelong - $11,117,000
Colac Otway Shire Council - $868,000
Golden Plains Shire Council - $1,173,000
Borough of Queenscliffe - $221,000
Surf Coast Shire Council - $1,687,000

5
D18-336696
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Grounds for Approval - Council must demonstrate why a public tender

or expression of interest process as required under section 186(1) of
the Act is not viable prior to entering into the proposed contract.

21

Are the proposed goods, services or works contestable?

Yes / No: (if YES, please specify). .

Is there a market for the
proposed goods, services or
works i.e. is there more than
ane provider within the market
that can provide tha goods,
services or works in accordance
with Council's specifications?

If not, provide information that
demonstrates that there is no
ather provider (other than the
provider Cauncil intends to
“engage) that meets Council's
specifications for the goods,
services or works.

Refarence to P_roéuremerit
Guidelines 2013:
373 .

Please specify:
YES.

There is no legal method by which the current contract with SKM can be
terminated. If councils unilaterally terminated their contract there would
be a breach of contract and legal and cost liabilities would follow. SKM
would in all likelihood not receive recyclable material from the G21
Councils creating the risk of recyclable material going to other
processors and significantly increasing costs or going e landfill if the
other processors do not have capacity to receive the G21 Councils
material.

SKM is the only receival and processing contractor that has additional
capacity to process significant quantities of additional material.

The existing Victorian market place for receival of kerbside recyclable
material is serviced by the following three major service providers:

1) Visy;
2) Polytrade Recycling; and
3) SKM Recycling (SKM).

The effective price of other service providers ranges from $60 per tonne
to $125 per tonne from Visy and Polytrade respectively. These cosis do
not include additional transport costs required to use the Services of
Visy or Polytrade and additional costs for removal and disposal of
contamination, ranging up to 10% of total tonnage.

The Visy business maode! is around paper and cardboard whereas
Polytrade is based around plastics. Both contractors would find the
additional volumes from the G21 Councils difficult to process and there
i§ a significant risk that the ather fwo pracessors would not accept this
volume of material. )

The five Participating Councils are currently being serviced by an SKM
Industries facility, located in Geelong where Councils receive a payment
per tonne for recyclable material deposited. The current contract is no
longer financially viable and cannot continue without a price variation
resulting from the international price change in recycling arising from the
Chinese import restrictions. Any new tender would expose council to all
of these costs being passed on as there appears to be only one
contracior that has the current capacity to service the G21 Councils.

A significant period of time is required to undertake market research to
allow the potential for another processer from interstate to enter the
Victorian market during this period of price uncertainty. The market price
conditions that would encourage another processing contractor to tender
in Victoria currently do not exist and may take a number of years for this
to change. It is necessary for the G21 Councils to negotiate with our
current processing contractor SKM to ensure recycling receival and
processing services continue to be provided for the G21 Councils'
ratepayers and residents.

7
D18-336696
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2.2 Wil engaging the specified provider provide Council best value for money?
Yes / No: (If YES, please specify).

Provide information that -
demonstrates that engaging the
specified provider will provide
Council best value for money
compared to any other provider
that also meets Council's
specifications.

Note, obtaining vaiue for money
does not necessarily mean
obtaining the lowest price, but
rather the best quality and value
for the price.

Best value may be

' demonstrated by, among other

things:

« reference to benchmarking of
the estimated costs and quality
of the goads, services ar
works, such as comparing
against similar projects
undertaken by the Council or
other councils;

« quates obtained; _

« quantity surveyor assessment,

« engaging the provider will
result in economies of scale,
and be a cost saving to
Coungil compared with any
other provider; -

« the provider is operating on a
cost-neutral basis, resulting in
a cost saving to Council
compared with any other
provider.

Note, past experience with a
provider is not praof that they
are the best available in the
current market.

Reference to Procurement
Guidelines 2013:
3.7.3

Please specify:
YES.

The prices being negotiated with councils current receival and
processing contractor are in the range of $80 per tonne reducing to $45
per tonne.

The effective price of other service praviders ranged from $60 per tonne
to $125 per tonne plus transport and contamination costs from Visy and

Polytrade respectively. Therefore retaining the existing contract leads to
a lower receival and processing price for recyclables.

The engagement of SKM Industries through a regional contract has
resulted in economies of scale and a cost saving to the G21 Councils
due to the aggregated materials enabling a Material Recovery Facility to
be located within the region. Although negotiated rates within the
industry are commercial in confidence the information that the
participating Councils have Is the rates being offered to the G21
Councils are the lowest avallable as provided above.

Proceeding to a new tender, would be a breach of contract and most
likely lead to an immasdiate cessation of service by SKM This would .
then expase the G21 councils to the unknown risk of price instability.

A tender would allow the tendering contractors to pass on all the risks to
Councils through a significant price increase. There is an industry
understanding that Visy and Polytrade are not seeking to increase the
processing volumes or do not have the capacity to increase their
volumes. '

By having the ability to negotiate with the current contractor SKM the
(21 councils retain the ability to provide consistent budget outcomes for
residents at a reasonable cost as shown above on current price frends.

The contract that the G21 Councll have is robust and is suited to the
services being provided. There is no necessity to change the contract
except to meet the challenge of a fall in international pricing which has
been transferred to Councils through a variation in the pricing for
processing. :

Tha proposal to ensure the continuation of the Participéting Council’s
cantracts to 30 June 2025 with amended terms reflective of the current
market provides best value for the council’s respective communities.

The praposal to continue the Instrument of Approval until 30 June 2025
will avaid tha cost and liabilities of a contractual breach should an early
termination of the contract in June 2020 be forced to occur. Additionally

| this scenario does not enable councils the necessary lead time to

enable another supplier to establish a receival facility in the region.

| Itis the opinion of the G21 Participating Councils that tendering the

receival and processing services at 30 June 2020 following the
termination of the five contracts without a period of notice will not resuit
in best vaiue for moeney and may potentially make continuity of service
difficult to achieve.

For a new service provider to enter the market, a long lead time would

| be required. Establishing a new recyclables receival facility is difficult

.9
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2.3 Are there arrangements in place which prevent the Council engaging another provider?
Yes { No: {If YES, please specify}.

Where applicable, provide YES
information that demonstrates
that there are arrangements in Barriers to Councils engaging another operator are as follows:
place which restrict the Council
to only engaging the specified 1} There is no legal mechanism to terminate the existing contract
provider. . and engage another contractor.
. . 2) If Councils terminate the current contract with SKM this would
Examples include where : . p
government funding is granted expose Councils to litigation and costs for a breach of contract.
on condition that the Council 3) There are no other service providers in our region currently able
engages a particular provider or to accept and process the combined volumes of the
where a certain body only has Participating Council's material that is currently collected.
the authority to “r.'de_“a"e_ the 4) For a new service provider to enter the market a long lead time
works on the particular land or . . . . .
- . is required to obtain the required permits and approvals to meet
site in question. . o . .
: the new poalicy guidelines for storage of recyclables. Financing,
It should be noted that where a tde:.r:gn:ngai?nstructlng and commissioning the facility also add
provider occupies Council o this lead time. _
owned premises under a lease 5) Uncertainty in the current market place is a large barrier for a
arrangement, this alone is not a new service provider to enter the market. For a new provider to
ground for the Minister to grant enter the Victarian recycling processing industry they nead a
an approval under section lang period of stable pricing. The "Naticnal Sword Policy'
186(5)(c) to allow the Council to introduced by China has severely disrupted recycling markets
contract direcfly with that worldwide and it is not known when stable pricing for recycling
provider. The lease materials will return, Tendering in an unstable price peried is
arrangement between the likely to result in higher tendered prices.
Council and s tensnt s 2 6) SKM have the only large scale plant that can process material to
separate contract. Any risk {o . : P .
PR the standards required by the Chinese "National Sword Palicy”,
Council arising as a result of the . . -
et A Continuing the current contract with SKM will ensure the
Minister not granting an i terial i d at - d lity §
approval in -SUC_h circumstances _TECYC |n_g maierial 15 proc_essz_e a‘ a cap_acity an qu_a I.‘,{ or
" " e international markets. Victoria still requires that a significant
is a matter for the Council. j .
amount of its recycled product be exported until a local
Refei'énce_. to Procurement remanufacturing industry is developed.
Guidelines 2013: 7) The SKM Industries Geelong facility is listed in ali of the
3.7.3 Council's kerbside collection contracts as the Nominated
) Recycling Disposal Facility. If this were to change increased
costs would be incurred to Councils kerbside collection
contracts to fransport the material to an new disposal facility not
located regionally.

8) In addition to the additional transport costs noted above,
nomination of an alternative recycling facility outside of the
region will create the requirement for additional kerbside
collection trucks through lost time for transport to a non-regional
facility imposing additional costs for kerbside collections.

Disclaimer:

Approval by the Minister for Local Govemment daes not and cannot represent a guarantee or acceptance of responsibility by the State
Government in relation ta liabilities incurred or in relation to any aspects of tha contract.
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